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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE 

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present:   Smti D.Boro,  

 Civil Judge, Dhubri.  

 
Title Appeal No. 09/2018 

    5th day of August, 2019 

Md. Azad Ali and others .....................   Appellants/defendants. 

 

-Versus- 

   Legal heirs of Late Akmat Ali Sk. and others. 

                …..………………  Respondents/plaintiffs. 

 

 This appeal coming on this day (or having been heard on) 04-07-2019, 29-07-2019. 

  In the presence of: 

  Mr.K. M Hussain ......................    Ld. Advocate for Appellants. 

  Mr.N. A Sk.     .......................  Ld. Advocate for Respondents.    

 And having stood for consideration to this day, the Court delivered the following judgment:- 

J U D G M E N T 

 

1. This first appeal has been preferred by plaintiffs/appellants on being dissatisfied with the 

judgment and decree dated 09/01/2018 passed by learned Munsiff No.1, Dhubri in T.S. 

No.385/2011 whereby the Ld. Trial  Court dismissed the suit.  
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2. Upon admission of the appeal for hearing, notices were issued to the respondents and 

original case record of T.S. No. 385/2011was called for and received and the 

defendants/respondents have contested the appeal. 

3. The appellants filed this appeal on the following grounds : 

(1) The Ld. TrialCourterred in law and facts in passing the impugned judgment, 

decree and order. 

(2) The Ld. Trial Court has committed gross mistake and irregularities in passing the 

impugned judgment, decree and order. 

(3) The Ld. Trial Court misinterpreted the evidences on record and as such arrived into 

wrong decision. 

(4) The Ld. Trial Court did not discuss the evidences of the plaintiffs properly nor 

discussed the exhibited documents and as such arrived into an erroneous decision. 

(5) The Ld. Trial Courtwithout discussing the oral and documentary evidences adduced 

by the plaintiffs decided issue No.4,5,6 and as such illegally passed the impugned 

judgment, decree and order and the same is liable to be set aside. 

(6) The Ld. Trial Court should have held that the plaintiffs are tenant and their names 

are recorded as Rayat under the Jotdar and the said Rayati Khatian Ext-8,9 are 

issued to them which is duly proved by the plaintiffs and the plaintiffs are tenants 

under Assam Tenancy Act, 1971 and the Ld. Court below ought to have considered 

the said fact and should have decreed the plaintiffs’ suit. 

(7) The Ld. Trial Courtillegally decided the Issue No.4 relating to non-joinder of parties. 

It is submitted that jotdar is not the necessary and proper parties and no relief is 

sought against the jotdar and the Court below ought to have decided the said issue 

in favour of the plaintiffs. 
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(8) The Ld. Trial Courtshould have held that the plaintiffs have got right, title, interest 

over the suit land and they have been able to prove their title by giving both oral 

and documentary evidences and on admission of the defendants. The plaintiffs 

exhibited dakhilas for payment of land revenue to jotdar and the names of plaintiffs 

are recorded as tenant under jotdar and got rayati khatian which shows that the 

plaintiffs are the tenant under A.T. Act and the Court below discussed the definition 

of tenancy from wrong angle and illegally dismissed the suit. 

(9) The Ld. Trial Courtshould have held that the claim of the defendants relating to 

transfer of land by executing Registered Sale Deed No.442/09 is barred by the 

principle of pendente lite under Transfer of Property Act. 

(10) The Ld. Trial Courtillegally dismissed the plaintiffs’ suit. 

4. The plaintiffs’ suit in brief is that the suit is for declaration and khas possession. The 

plaintiffs owned and possessed land measuring 5B-3K-10L (five bigha three katha ten 

lecha), Khatian No.136, Rayati Khatian No.127, Patta No.210/245, Dag No.320/450(O), 

443(N) as tenants under jotdar late Radha Mohan Roy and others at village Dalsinger Alga 

Part-II under Circle & Dist. Dhubri, Assam which is schedule A land. Besides the land 

referred in the schedule-A, the plaintiff No.1 & 2 purchased land measuring 1K-12L (one 

katha twelve lecha), Dag No.380 and land measuring 3K-4L (three katha four lecha), Dag 

No.332 under Khatian No.140 at village Dalshinger Alga Part-II under circle and district 

Dhubri from Kobat Ali Mondol by registered deed No.3706/86 dated 18/12/1986 and the 

plaintiff No.3 purchased land measuring 3K-15 ଵ
ଶ
L (three katha fifteen & half lecha), Dag 

No.320 under Khatian No.138 at village Dalshinger Alga Part-II under Circle & Dist. Dhubri 

from Kobat Ali Mondol by Registered deed of purchase No.3705/86 dated 18/12/1986. The 

plaintiffs by executing aforesaid two deeds purchased land measuring 1B-3K-11ଵ
ଶ
 L (one 
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bigha three katha eleven & half lecha) which is the schedule B. The plaintiffs are 

possessing the 'A' schedule land peacefully and cultivating crops for a long period adversely 

and openly by paying land revenue regularly. Accordingly, the name of plaintiffs have been 

recorded in the record-of-right as tenants and 'B' schedule land as homestead land where 

the plaintiffs are residing in the southern middle part of 'A' schedule land and on the B 

schedule land by constructing residential houses planting valuable trees, orchards etc. The 

proforma defendant has also owned and possessed land measuring 2B-1K-17L (two bigha 

one katha seventeen lecha) as tenant under jotdar/pattadar Radha Mohan Roy and others 

covering Dag No.320(O), 432(N) under Rayoti Khatian No.5 at village Dalsinger Alga Part-II 

under Circle and District Dhubri situated adjacent to A schedule land. During possession of 

A schedule land in the year 2002, Akmat Ali (predecessor of defendant No.1(a) to (f) and 

proforma defendant and others has filed a fraudulent suit being T.S. No.244/02 for 

declaration, cancellation and correction of record along with an injunction petition U/O. 39, 

Rule 1 & 2 r/w section 151 CPC being Misc.(J) No.122/02 alleging that Babor Ali Sk, father 

of Akmat Ali Sk purchased land measuring 2B (two bigha) vide Sale Deed No.4375 of 1964 

and 4B (four bigha) vide registeredsale deed No.4731 of 1964 from the vendor Kokan Ch. 

Sanyashi and others and the plaintiffs are contesting the said suit by filing written 

statement. The T.S. No. 244/02 is still pending for disposal in the Court of Munsiff No.1, 

Dhubri and Misc.(J) No.122/02 was disposed of on 06-09-2005 directing both the parties to 

maintain status-quo till disposal of T.S. No.244/02. During pendency of T.S. No.244/02, 

Akmot Ali Sk, predecessor of defendant No.1(a) to (f) in violation of order dated 06-09-

2005 on 04-02-2009 executed sale deed No.442/09 for sale to the defendant No.2 showing 

land measuring one bigha out of twobigha, covering khatian No.138, Patta No.88(O), 

245(N), Dag No.320/450 at village Dalsinger Alga Part-II alleging to have purchased the 
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said land from Kokan Ch. Shanyashi and others by Deed No.4375 dated 21-08-64 and land 

measuring 2B (two bigha) of same village, Patta and Dag out of total land four bigha 

alleging to have purchased the land by deed No.4731/1964 from Kokan Ch. Sanyashi and 

others and land measuring one bigha alleging to have purchased by deed No.6473 dated 

28/10/83 from Ahaton Bewa total land 3B-1K-5L (three bigha one katha five lecha) without 

any right, title and interest and possession on the land. The boundary of alleged deed 

No.442/09 dtd. 04/02/2009 is shown part of schedule A land. After preparation of alleged 

deed No.442/09 dtd. 04/02/2009 on 08/2/2010, Akmat Ali Sk, predecessor of defendant 

No. 1(a) to (f) with the help of hired persons has dispossessed the plaintiffs from west-

northern and northern side of the 'A' schedule land measuring 3B-1K-5L (three bigha one 

katha five lecha) and possessing the same himself and after his death, the defendant 

No.1(a) himself and through their agent by constructing temporary C.I sheet one roofed 

house and one temporary thatched house within a part of 'A' schedule land and on 

02/01/2011 the defendant No.1(a) and 2 have dispossessed the plaintiffs forcefully from 

land measuring about 3K-15L (three katha fifteen lecha) removing one big mango tree and 

damaging crops from the southern side of schedule-A land and the defendants have 

dispossessed the plaintiffs from total land measuring about 4B(four bigha) , which is 

specifically shown in schedule 'C' below and rest part of 'A' schedule land measuring 1B-1K-

10L (one bigha one katha ten lecha) is still under possession of the plaintiffs which is the 

schedule 'D'. The Sale Deed No.4375/1964 and 4731/1964 are fraudulent, concocted and 

collusive deeds which are not known to any person till 2002 and the alleged deed 

No.6473/83 dtd.28/10/83 is also fraudulent, concocted and collusive deed, which is not 

known to any person till the preparation of deed No. 442/09 dtd. 04/02/2009. These 

created no right, title and interest of late Ahammad Ali Sk and late Akmat Ali Sk and the 
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Khatian and Patta etc. are not related to the suit land, as well as Deed No.442 of 2009 dtd. 

04/02/2009 executed by Akmot Ali Sk, son of Ahammed Ali Sk in favour of defendant No.2 

without right, title, interest and possession and violating the status-quo order of Munsiff 

No.1 passed in Misc.(J) Case No.122/02 arises out of T.S. No.244/02 and during pendency 

of T.S. No.244/02 is void, illegal, unlawful, fraudulent, concocted and have been executed 

only to deprive the plaintiffs from right, title and interest on the suit land where all the 

deeds are void, illegal, unlawful, concocted, collusive etc. and liable to be declared 

fraudulent and in-operative. The plaintiffs are rightful owner of entire 'A' schedule land 

having all right,title and interest on the land where the defendants have dispossessed the 

plaintiffs from 'C' schedule land within 'A' schedule land illegally without right,title and 

interest on the land thereby the plaintiffs are suffering loss of Rs.50,000/- (Rupees fifty 

thousand) only yearly which are entitled to be recovered from the defendants till recovery 

of possession. Hence this suit. 

5. The defendantNo.1(e) & (f)filed written statement and admitted the plaint. The defendant 

No.1(a) to (d) & 2 have no right,title and interest on the suit land, they forcefully 

dispossessed the plaintiffs from the schedule-C land within schedule-A land of the plaint 

without any right,title and interest on the land.The defendant No.1(a) to (d) and 2 tried to 

grab the suit land for illegal gain. 

6. The defendant No.1(a) & (d) contested the suit and filed written statement and stated 

that the suit is not maintainable in law; the suit is barred by law of limitation; the suit is 

bad for non-joinder of necessary parties; the suit is barred by res judicata. T.S. 

No.244/2002 is pending between the same parties in the Court of Munsiff No.1, Dhubri 

for the same subjects matter; hence the present suit is barred under the law.The plaintiffs 

were never tenant for 'A' schedule land of the plaint. No tenancy document like pattan-
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nama, rent receipt etc. is annexed with the plaint.The plaintiffs in collusion of the revenue 

officers included their name in A schedule land though they have no right/possession in 

the same. It is admitted that the plaintiffs purchased 'B' schedule land (1B-3K-11ଵ
ଶ
 L) vide 

Registered sale deed but wrong Dag No., Khatian No. and boundary are mentioned. The 

correct boundary of the 1B-3K-11ଵ
ଶ
 L land possessed by the plaintiffs constructing dwelling 

house is— 

North- Babur Ali (defendant No.1) 

South- Jobed Ali & Govt. quarter 

East- Akmot Ali (defendant No.1) 

West- Akmot Ali (defendant No.1) 

7.  The proforma defendant Sujab Ali is possessing land on the north of 'A' schedule land is 

correct. The defendants are possessing land measuring 5B-0K-0L and not violated any 

order of the Court.The plaintiffs are not possessing land measuring 1B-1K-10L (schedule-

D), defendant No.2 Mozid is possessing 3B-1K-5L, defendant No.1 Shahed Ali & others are 

possessing 5B-0K-0L by their own rights. The Sale Deed No.4375/64, 4731/64 and 

6473/83 are genuine deeds. The plaintiffs have no right to question these deeds. The 

defendants are possessing part of A-schedule land measuring 1B-3K-11ଵ
ଶ
 Las 

rightful owners.The plaintiffs have no right and possession except 1B-3K-11ଵ
ଶ
L, a 

part of 'A' schedule land. The plaintiffs were not in possession 'C' schedule land thus 

the question of dispossession by the defendants from the same is false. The defendants 

prayed to dismiss the suit. 

8. The Ld. Trial  Court framed the following issues : 

1) Whether the suit is maintainable under T.P. Act? 
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2) Whether the suit is barred U/s.12 CPC or under other provisions of law? 

3) Whether there is cause of action for the suit? 

4) Whether the suit is bad for non-joinder of necessary parties? 

5) Whether plaintiffs have right, title, interest over schedule-A land? 

6) Whether deed No.442 dtd. 04/02/09, deed No.4375 of 1964, deed No.4731 of 

1964 and deed No.6473 of 1983 all are fraudulent, collusive and concocted deeds, 

as such are void and in-operative in eye of law? 

7) Whether plaintiff is entitled to decree as prayed for? 

8) To what relief/s plaintiff is entitled to? 

9. Points for determination: 

(1) Whether the plaintiffs/appellants had been able to prove tenancy in their favour over 

A schedule land? 

(2) Whether the plaintiffs/appellants had been able to prove that sale deed No.442 dtd. 

04/02/09, deed No.4375 of 1964, deed No.4731 of 1964 and deed No.6473 of 1983 

are fraudulent? 

(3) Whether the plaintiffs/appellants had been able to prove that they were dispossessed 

by the defendants/respondents from the C schedule land? 

(4) Whether the Ld. Trial Court erred in reaching the findings? 

10. Discussions, Reasons and Decisions: 

11. Point No.1: 

The plaintiffs claim that they are the tenants under Jotdar Lt. Radha Mohan Roy and 

others of the A schedule land. So, the plaintiffs have to prove their tenancy in respect of 

the A schedule land. Second claim of the plaintiffs is that the defendants have 

dispossessed them from the C schedule land which is part of the A schedule land. The 
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plaintiffs also allege that the defendants show that they have purchased 2B (two bigha) 

land from Kokan Ch. Sanyasi & others by sale deed No.4375 dtd.21/08/64; another 2B 

(two bigha) land from Kokan Ch. Sanyasi & others by sale deed No.4731/64 and 1B land 

from Ahaton Bewa by sale deed No.6473 dt.28/10/83. The plaintiffs have alleged that sale 

deed No.4375 dtd.21/08/64, 4731/64 and 6473 dtd.28/10/83 and 442/09 are fraudulent 

and have prayed to declare these sale deeds as fraudulent, illegal, in-operative etc. So, 

the plaintiffs have to prove that they were dispossessed from the C schedule land by the 

plaintiffs and also that these sale deeds are fraudulent. 

12. The plaintiffs have to prove their tenancy over the A schedule land. B and C schedule 

being part of A schedule land will come later on.  

One thing is clear from the pleading of the plaintiffs that there is no specific time when 

the plaintiffs became tenant. It is also not specifically mentioned apart from Lt. Radha 

Mohan Roy who are the other jotdars under whom the plaintiffs are tenants. It is not 

mentioned whether the rent was in cash or kind. The plaintiffs’ side in order to prove their 

tenancy had exhibited rent receipts as Ext.1 and 2 which show that Azad Ali Sk. and 

others are the tenant under jotdar Nur Mohammad Sk of 5B-3K-10L (five bigha three 

katha ten lecha)  land. The plaintiffs’ side had exhibited the certified copy of rayoti 

khatian No.127 as Ext.8 and another rayoti Khatian No.5 as Ext.9. Ext.8 shows that the 

plaintiffs are the rayots under 13 Nos. of pattadars of 5B-3K-10L land of Dag 

No.320/450(O), 443(N). It is written in the note that as per order dtd.14/09/01 of ASO in 

respect of R. No.1064 land measuring 3B-1K-10L of Dag No.432/320, Rayoti Khatian No.5 

has been deducted and added to Dag No.443/ଷଶ
ସହ

 of this khatian (i.e. khatian No.127) and 

record is corrected in the name of (1) Azad Ali, (2) Kalam Ali and (3) Miachan Ali, S/O.-Lt. 

Akmat Ali in place of rayot. Ext.9 certified copy of rayoti khatian No.5 shows the name of 



TA 09/18 Page 10 of 13 
 

(1) Ahammad Ali, (2) Akmat Ali, both S/O. Lt. Babur Ali, (3) Miachan Ali, S/O.-Akmat Ali 

as rayot for 5B-3K-7L (five bigha three katha seven lecha) land, Dag No.320(O), 432(N) 

under 7 Nos. of pattadar. In the note it is written that as per order dtd.02/07/88 in 

respect of objection No.27 of record attestation the record is corrected by including the 

name of No.3 Rayot Miachan, S/O- Akmat Ali along with Rayot No.1 & 2 in Dag 

No.320(O), 432(N) of this khatian (i.e. khatian No.5). As per order dtd.14/09/01 of ASO in 

application No.R1064 the name of Miachan and 3B-1K-10L (three bigha one katha ten 

lecha) land is included in the Rayoti Khatian No.127 and record is corrected. In another 

note it is written that in record attestation as per order dtd.20/03/07 of ASO of Chitha 

mutation the name of Sujab Ali, S/O.-Lt. Ahammad Ali is corrected in place of Rayot No.1 

& 2.  

13. It can be seen that Dag No.320(O), 432(N) of Khatian No.5 has 5B-3K-7L (five bigha 

three katha seven lecha) land in the name of Rayot No.1 Ahammad Ali and Rayot No.2 

Akmat Ali. At first the name of plaintiff No.3 Miachan was included as Rayot No.3 in 

khatian No.5 along with Rayot No.1 and 2 for 5B-3K-7L (five bigha three katha seven 

lecha) land and record was corrected on 02/11/98. Thereafter on 26/11/01 record was 

corrected by deducting 3B-1K-10L (three bigha one katha ten lecha) land from this 

Khatian No.5 and same was added in Rayoti Khatian No.127 (Ext.8) in the name of 

Miachan. Accordingly after deduction of 3B-1K-10L (three bigha one katha ten lecha) 

land, 2B-1K-17L (two bigha one katha seventeen lecha) land remains in Khatian No.5, 

Dag No.320(O), 432(N) in the name of Rayot Ahammad Ali and Akmat Ali and thereafter 

on 24/10/07 the name of Sujab Ali, S/O.- Lt. Ahammad Ali came in place of Rayot 

Ahammad Ali and Akmat Ali. The note of Ext.9 gives the explanation how the name of 

Miachan came in Ext.8 (C/C of khatian No.127). But Miachan (plaintiff No.3) brought 3B-
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1K-10L (three bigha one katha ten lecha) with him from khatian No.5. But it is seen in 

Ext.8 that the above brought 3B-1K-10L (three bigha one katha ten lecha) land is added 

in Dag No.443/ଷଶ
ସହ

 and the names of the plaintiffs viz. Azad Ali, Kalam Ali and Miachan are 

recorded in place of earlier Rayot. Now who were those earlier rayots? There is no 

evidence on this point. The plaintiffs’ main document is Khatian No.127 and the plaintiffs 

have to justify inclusion of their names in that khatian. The plaintiffs’ evidence both oral 

and documentary is silent in place of which rayots, the name of the plaintiffs were 

recorded in Khatian No.127. I find that the plaintiffs have not been able to prove they are 

the rayots under jotdar Lt. Radha Mohan Roy and others.  

14. Point No.2: 

The plaintiffs allege that the defendants filed TS No.244/02 and Misc.(J) Case No.122/02 

against the plaintiffs and in the said Misc.(J) Case on 06/09/05 the Court directed both 

parties to maintain status-quo of the suit land till disposal of the main suit. Ext.5 is the 

certified copy of order of Misc.(J) Case No.122/02. The plaintiffs allege that Akmat Ali, 

who is the father of the defendants had executed sale deed No.442/09 in favour of 

defendant No.2 for one bigha land where the boundary of the schedule land is shown part 

of A schedule land. The plaintiffs prayed to cancel the said sale deed No.442/09. If the 

defendants had executed any sale deed violating any injunction order of the Court, then 

there is remedy for such violation in that suit/case itself. The remedy is not seeking 

cancellation of the said sale deed in other suit.The plaintiffs have not shown that the 

boundary of the schedule of sale deed No.442/09 has shown part of A schedule land. As 

such the prayer of the plaintiffs to cancel sale deed No.442/09 is not maintainable. The 

plaintiffs’ side had not exhibited the deeds except sale deed No.442/09 which they claim 

to be fraudulent and prayed to declare them as illegal and fraudulent.The defendants’ 



TA 09/18 Page 12 of 13 
 

side had exhibited the certified copy of sale deed 442/09(Ext.H), deed No.4375 of 1964 

(Ext.B), a certificate of deed No.4731 of 1964 (Ext.A), and deed No.6473 of 1983 (Ext.C) 

and examined official witnesses to prove the registration of the above deeds. The 

plaintiffs’ had not at all shown as to how those sale deeds are fraudulent. Hence, I find 

that the plaintiffs/appellants had not been able to prove that sale deed No.442 dtd. 

04/02/09, deed No.4375 of 1964, deed No.4731 of 1964 and deed No.6473 of 1983 are 

fraudulent. The Ld. Trial Court has not erred in reaching the findings. 

15. Point No.3: 

The plaintiffs claimed they possessed the A schedule land peacefully openly, adversely for 

a long period. Then the defendants dispossessed them from total 4B (four bigha) land 

and is the C schedule land. The plaintiffs prayed for eviction of the defendants from the C 

schedule land.The plaintiffs have themselves exhibited the certified copy of khatian 

No.127 as Ext.8.Ext.8 shows that the plaintiffs are the rayots under 13 Nos. of pattadars 

of 5B-3K-10L (five bigha three katha ten lecha) land of Dag No.320/450(O), 443(N). It is 

written in the note that as per order dtd.14/09/01 of ASO in respect of R. No.1064 land 

measuring 3B-1K-10L (three bigha one katha ten lecha) of Dag No.432/320, Rayoti 

Khatian No.5 has been deducted and added to Dag No.443/ଷଶ
ସହ

 of this khatian (i.e. khatian 

No.127) and record is corrected in the name of (1) Azad Ali, (2) Kalam Ali and (3) 

Miachan Ali, S/O.-Lt. Akmat Ali in place of rayot. I have already discussed above that 

there is no evidence as to who were the rayots in whose place the name of the plaintiffs 

have been recorded. I have found above that the plaintiffs had failed to prove their 

tenancy over the A schedule land. C schedule is said to be part of A schedule land. Hence,  
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I find that the plaintiffs have accordingly failed to prove that they were dispossessed from 

the C schedule land by the defendants. 

16. Issue No.1, 2 & 3 are decided in favour of the plaintiffs. I have not found any infirmity in 

these findings. Hence, findings on issue No.1, 2 & 3 are affirmed. 

17.  As the plaintiffs claim that they are the tenants under the jotdar Lt. Radha Mohan Roy 

and others. A necessary party is one without whom no order can be made effectively; a 

proper party is one in whose absence an effective order can be made but whose presence 

is necessary for a complete and final decision on the question involved in the proceeding.

 Now jotdars are not the one in whose absence no order can be made effectively in 

the present suit. Again I consider that the jotdars are not proper parties too in the facts 

and circumstance of the present suit. So, I find that the Ld. Trial Court wrongly decided 

issue No.4; hence same is set aside. Issue No.4 is decided that the suit is not bad for 

non-joinder of necessary parties.  

18. I find that the Ld. Trial Court has not erred in reaching the findings. 

19. In view of the above discussion, the title appeal is dismissed on contest with cost. The 

impugned judgment and decree dated 09/01/2018 passed by learned Munsiff No.1, 

Dhubri in T.S. No.385/2011 is upheld.  

20. Prepare decree accordingly.  

21. Send back LCR along with a copy of judgment. 

22. Given under my hand and seal of this Court this 5th day of Aug, 2019. 

Typed by me— 

 

 

 

    D. Boro        D. Boro 

                      Civil Judge, Dhubri         Civil Judge, Dhubri 


